CHARLES H. MONTANGE

. ATTORNEY AT LAW
O
O (q 3 ’/ Yy 426 NW 162ND STREET
' SEATTLE, WASHINGTON 98177

(206) 546-1936
FAX: (206) 546-3739

15 January 2004

Hon. Vernon Williams
Secretary

Surface Transportation Board
1925 K Street, NW

Washington, D.C. 20423-0001

Re: City of Lincoln -- Petition for a Declaratory
Order, F.D. 34425
Response to LLC (McFarland) letter of 14 Jan. 04

Dear Mr. Williams:

1. By letter dated 14 January 2004, Lincoln Lumber
Company's counsel, Mr. McFarland, claimed that City of Lincoln's
Rebuttal was not timely filed and asked that it be stricken.
The Rebuttal was due on January 8. This Board's website records
the Rebuttal as filed on January 9.

City dispatched its Rebuttal for filing by an express

service (Federal Express), next day delivery, on January 7,
2004. A copy of the relevant Federal Express airbill is
attached as Exhibit A. The relevant FedEX "Track Shipments"

record, as downloaded from the Federal Express website and
attached as Exhibit B, confirms the shipment date was January 7.
According to Exhibit B, Federal Express apparently sent the
package to a wrong address in Washington, D.C. on January 8, and
did not deliver the package to the Board until 4:18 P.M. on that
day.l Based on telephone inquiry by counsel, Federal Express
claims no one was available at the Board either to sign for the
package or else to send it through security X-ray procedures at
4:18 PM on January 8. Federal Express accordingly delivered the
package the following day. See Exhibit B.

Under 49 C.F.R. § 1104.6, a filing is timely if delivered
to a private express delivery service (offering one day delivery
to Washington D.C.) at least one day in advance of a filing
deadline for delivery to STB. Federal Express offers next day
service from Seattle to Washington, D.C. Exhibits A and B
demonstrate that City of Lincoln is in compliance with 49 C.F.R.
§ 1104.6 and that the Rebuttal was thus timely filed. Mr.
McFarland's claim that the filing was not timely has no merit,

1 There were severe weather conditions in the Pacific
Northwest (including Seattle) on January 6 and 7, but that
apparently was not the reason for the delay in the pleading
reaching the Board by Federal Express. ENTERED
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and his motion to strike the Rebuttal thus must be denied.

2. Mr. McFarland also complains that he was not timely
served. The certificate of service attached to the Rebuttal
shows service. City's counsel personally dispatched a service

copy to Mr. McFarland by "priority mail" between 4 and 5 PM from
the U.S. Post Office at Greenwood and 83d Streets in Seattle,
Washington, after being assured that the package would reach
Chicago by Friday, January 9, or Saturday, January 10, at the
latest. Counsel was away most of the day on Friday, January 9,
when Mr. McFarland initially telephoned about service. Counsel
returned the call late that afternoon (due to time differences,
Mr. McFarland's office had already closed), and indicated that
the package should be in Mr. McFarland's hands by Saturday or
Monday . When Mr. McFarland left a message on the morning
(Seattle time, where City's counsel resides) of January 12,
2004, that the package had still not arrived, counsel for the
City personally faxed the entire filing to him, although even at
that time Mr. McFarland had not so requested. (Mr. McFarland
somewhat begrudgingly acknowledges receipt of the fax.) In
candor, City's counsel would have faxed the Rebuttal to Mr.
McFarland earlier had he so requested (he did not), but since
Lincoln Lumber Company had no right of reply to the Rebuttal (it
is supposed to be the final brief), City's counsel did not
understand the matter to have such urgency. 1In short, there has
been substantial compliance with service obligations on opposing
counsel, and in any event opposing counsel makes no showing of
any prejudice. Mr. McFarland's request that the Rebuttal be
stricken for lack of service accordingly also fails.

Finally, the Board and Mr. McFarland can be assured that in
all future pleadings served on Mr. McFarland, City will employ
either a private express service which specifically tracks
shipments, or will employ some form of return receipt. City is
not trying to "play cute" on service or filing. City is
interested in a prompt substantive decision based on the
relevant facts, and not on procedural gimmickry or horsing
around by attorneys.

3. In conclusion, Mr. McFarland's letter motion to strike
the Rebuttal must be denied.

\ Lrudy,
arles N. Mont e
for City of Lincoln
Atts. (Exhibits A & B)
cc. Thomas McFarland, Esqg. (LLC) (w/atts.) (express service)
Daniel LaKemper, Esqg. ("commenters") (w/atts.) (U.S. Mail)
Joel Pedersen, Esqg. (City of Lincoln) (w/atts.)
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Exhibit B

FedEX Tracking Record




FedEx Express | Tracking | Results Detail Page 1 of 2
United States Home Information Center | Customer Supy
Search

Package / Envelope Services

! Same Day Services |

| Freight Services '

BT o

TransitTime | Internation

Track Shipments @ Printable Version @ Quick Help
Detailed Results

You can also track:

e By Alternatt

Tracking number 843159916610 Delivered to Mailroom e By Email
Signed for by P.PEARSON Delivery location WASHINGTON DC s TCN (Gov't
Ship date Jan 7, 2004 Service type Standard Box
Delivery date/Time Jan 9, 2004 12:21 pm Track other FedEx
e FedEx Cusf
shipments
' . » FedEx Trac
Date/Time Status Location Comments shipments
Jan 9, 2004 12:21 pm Delivered WASHINGTON o Internatione
DC
12:15 pm Delivery attempt WASHINGTON Recipient location security
delay. Delivery will be
reattempted.

8:22am On FedEx vehicle for delivery WASHINGTON

Wrong Address?

D -
. . Reduce future mistal
Jan 8, 2004 9:30 pm Left FedEx Origin Location \[I)V(l:-\SHINGTON FedEx Address Chex
4:18 Deli attempt WASHINGTON Cust not available o PR :
o Delivery et . Ghsomer et yaable o Shiping Freght?
12:37 pm  On FedEx vehicle for delivery WASHINGTON FedEx has LTL, air
DC surface and air exp
8:48 am Arrived at FedEx Ramp DULLES VA Mmgap@gg
8:15am Arrived at FedEx Destinaton ~ WASHINGTON and ocean freight.
Location
7:46 am Left FedEx Ramp DULLES VA
7:00 am Delivery attempt WASHINGTON Incorrect address

7:00 am On FedEx vehicle for delivery WASHINGTON
D

3:57 am Left FedEx Sort Facility MEMPHIS TN
1:23 am Arrived at Sort Facility MEMPHIS TN

[__Signature proof ] [ Track more shipments ]

Email your detailed tracking resuits (optional)

Enter your email, submit up to three email addresses (separated by commas), add your
message (optional), and click Send email.

Add a message to this email.
From ‘ l

To
||
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http://www.fedex.com/cgi-bin/tracking?action=track&language=english&last_action=alttr...
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